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The Appellants CASE 


; 50 
; | l MN, n { * | 
F” HE Appellant is Colonel of a Regiment of Foot in His Majeſty's Service, and in February, 1 25 , being in debt for former 


Cloathing and wanting to be new cloathed, the Reſpondent, James Moyer, who was Agent to his ſaid Regiment, and was 
every way acquainted with the Circumſtances thereof, applied himſelf to the Apppellant and deſired to be imployed to new 

cloath the ſaid Regiment for the Year 1696. 3 3 
And the Appellant and the ſaid Moyer came to theſe Terms, (which were the ſame as has been _ cuſtomary in the Army in caſe 
of — ever ſince it was . That the Appellant ſhould execute a Contract to the Re — — Cholmley, (whoſe 
——— Off Name the ſaid Moyer uſed in Truſt for himſelf) for the ſaid Cloathing, and thereupon the A pellant was to make an Aſſignment upon 
24 per diem of the Pay-maſter of the Army for the Price of the ſaid Cloathing, to be paid out of the Off-Reckonings of the ſaid Regiment, as the ſame 
Pay, which # ſhould become due and in courſe payable, and then the Appellant was to be no farther liable by the ſaid Contract; and in conſideration 
22 **e of the Debts that were then upon the Off-reckonings of = ſaid Regiment for Cloathing in a former Year and the Hazard and other 


.< — Inconveniencies and Uncertainties of ſuch Pa yment, the Prices which were allowed for the ſaid Cloathing were very much higher than 
Il 


the Line, elſe they would have been. 1 | IDS | 
That accordingly, the roth of February, 1694. the ſaid Moyer brought a Contract in Writing, as between the Appe ant and the Reſpon- 
dent John Cholmley, whom (Moyer named to be his Truſtee, — that it was not fit his Name ſhould be uſed in the Contract, be- 
ing Agent to the Appellant's Regiment) to be executed by the Appellant for the ſaid Cloathing, amounting (at the Prices agreed upon 
between them for the ſame) to 2331/7. 125. 6 d. but the Appellant bein unskilful in the Forms of Agreements and not knowing whi- 
ther (notwithſtanding the contrary was a between them) the ſaid Contract might not be ſo worded as to charge him perſonally 
in-Point of Law, in caſe Moyer ſhould not be paid out of the Off-reckonings, Did therefore deſire he might adviſe with Council there- 
upon before he executed the ſame. To which the ſaid Moyer replied, It was but to give away a Fee to no purpoſe ; for that he was not 
nor ſhould __ perſonally bound thereby; and, in Confidence of the ſaid Agreement and the Affirmations of the ſaid Moyer, the Ap- 
pellant executed the ſaid — under his Hand and Seal without adviſing with Council thereon. Pp 
And at the time of Execution of the ſaid Contract, or ſoon after, the Appellant, in purſuance of his Agreement, made an Aſ- 
_ fignment to the ſaid Cholmley upon the Earl of Ranelaugh, Pay-maſter of the Army, for the Payment of the ſaid Sum of 2331 J. 125. 
64. out of the Off-reckonings of the ſaid Regiment, as the ſame ſhould become due and in courſe payable, according to the uſual Cu- 
ſtom of the Army in ſuch Caſes ; which was duly entred into the Pay-maſters Books, to be paid accordingly ; and the ſaid Moyer ac- 
cepted the ſame in diſcharge of the ſaid Contract on the Appellant's part. and thereupon the Appellant took himſelf to be diſcharged, 
and 430 l. 75s. 44. hath been received by the Reſpondent Boddington, purſuant to the ſaid Aſſignment, and other Moneys lye ready 
to be paid when demanded. X 
That tho? the ſaid Moyer ſolely contracted and made the Agreement with the Appellant for the ſaid Cloathing, and the Appellant 
knew not that any other Perſon was concerned with him therein, (yet as is now pretended) the Reſpondents, James Boddington and 
Tracey Pauncefoot, were to be Partners with him in the ſaid Cloathing, and alſo in the Cloathing of Col. Brewer's, Col. Lawader's and 
Sir David Colliers Regiments, and they, caſting Lots amongſt themſelves, the Appellant's Regiment and Col. Brewer's fell to the 
Reſpondent Boddington, and the two other Regiments to Moyer and Pauncefoor. | : | 
Tlat the Off. reckonings of the Year 1695. being not ſufficient to pay for the Cloathing of that Year and part of the Off-reckonings of 
: the ſucceeding Year 1695. being in ſuch caſe (by the conſtant Courſe of Paying in the Army) to be applied to make good ſuch Deficien- 
2% . cy; and there being an Act of Parliament paſſed in the Year 1697. whereby it was enacted, that the Off reckonings for the faid Year 
1697. ſhould be applied to pay the Cloathing of that Year, whereby the ſaid B-4dington was diſappointed of having of them applied to 
_ = — Payment for the Cloathes, furniſhed by him as aforefaid, which otherwiſe by the Courſe of Payment in the Army they 
Ou ve 5 pe 29g —2 5 1 . ( f 
The ſaid Boddington tliereupon, out of an unjuſt Deſign to make the Appellant pay for the ſaid Cloathing out of his own Pocket, brouglit 
an Action at Law againſt him, in the Name of the ſaid Cholmley, upon the ſaid Contract, to enforce him to mo ſaid 23311 125, 64. 
 whereto the Appellant unadviſedly pleaded; that the Cloathes were not delivered at the time by the Contract the ſame ought to have 


been delivered, f | 

Whereupon the Appellant, in January 1699. exhibited his Bill in the High-Court of Chancery, ſetting forth his Caſe to be as afore- 
faid, and praying to be relieved therein. | 

To which Bill the Reſpondents put in their Anſwer, and the Reſpondent Boddington did by his Anſwer confeſs, that the ſaid Con- 
tract was made between the Appellant and the ſa id Moyer, and that the Appellant executed ſuch Aſſignment upon the Earl of Ranelaugh, - 
for the Payment of the ſaid 233 1. 12-5; 6 d. out of the Off. reckonings of the ſaid Regiment, as is uſual in ſuch Caſes, and that the 
meaning of the ſaid Contract and Cuſtom of the Army was, that the Cloathing for the Year 1696. was to be paid for out of the Off. 
rekonings for that Tear but iti eaſe they Were not ſufficient, then out of the Off. reckonings for the next Year, and that the ſaid Aſſign- 
ment made upon the Off. reckonings as afofeſaid was to be accepted in ſatisfaction of the ſaid Cloathing, and the Appellant was not to 
be anſwerable for the ſame in his own Right or Perſon, if the Appellant had not prevented him from reaping the Benefit of the ſaid 
Aſſignment, as the ſaid Reſpondent alledged he had done, and pretended the Regiment was much in debt, which he knew not of 
when the ſaid Contract was made. | : , 

That Witneſſes were Examined on both ſides, and the Appellant fully proved all the Circumſtances of his Caſe to be as tis before ſer 
forth, and that the ſaid Boddington knew of the Debts of the ſaid Regiment before the ſaid Contract was made for the ſaid Cloathing, 
but the the ſaid Boddington made no Proof at all, that the Appellant had done any thing (as in Fact he had not) to prevent the ſaid Bod- 

| dington from having the Benefit of the {aid Aſſignment. 5 1 | E 
one, The 4p That pending the ſaid Suit, the ſaid Boddington proceeded in his Action at Law, and (Iſſue being joyned upon the Delivery of the ſaid 
2 be Cloaths) as aforeſaid, obtained a Verdict and Judgment for the {aid 2331. 12 5. 6 d. againſt the Appellant. 
— * That the ſaid Cauſe coming to be Heard before the Right Honourable the Lord Keeper of the great Seal of England, his Lordſhip was 
20rh U not pleaſed to give the Appellant any Relief, but left the Reſpondent Cholmley at Liberty to proceed at Law upon the ſaid Judgment, 
; but ordered that he ſhould Deduct the 430 J. 7 5. 4 d. received by the Reſpondent Eoddington as aforeſaid. 
That the Appellant hopes your Lordſhips will ſee juſt Cauſe to relieve him againſt the {aid Decree. 
1. For that it proved by Moyer (with whom the whole Matter was Tranſacted) and likewiſe proved in the Cauſe that (however the Con- 
tract was Worded) it was expreſly agreed, that the Appellant ſhould not be chargeable in his own Perſon or Right, and that the Appel- 
 lant was hindred from adviſing with Council, before he Signed the ſaid Contract, by the Aſſurances and Promiſes of the ſaid Moyer, 


that he ſhould not be bound thereby in his own Right. 


* 


2. ' Por that Boddington knew that the Off. reckonings of that Year were Charged with the Cloathing of a former Year, and there was 
for that, as well as other Reaſons, greater Prices allowed for the ſaid Cloaths. a 

3. For that the ſaid Boddington does admit by his Anſwer, that the ſaid Aſſignment made upon the Earl of Ranelaugh for the ſaid 23 317, 
125.64. was to be accepted in Satisfaction of the ſaid Cloathing, and the Appellant not to be lyable in his own Eſtate or Perſon for the 
ſame, if he did not by ſome AR of his, Fi uſtrate the ſame, (which he never did) nor is there the leaſt Colour of Proof of any ſuch thing. 


Wherefore, and for ſe ewveral other Reaſons, the Appellant humbly hopes your Loraſhips will ſee jut C auſe to Relieve him again the ſaid 
Decree and Judgment in ſuch manner, as to your Loriſbips great Jaſtice and Wiſdom ſhalt ſeem meet. 


: . 


Jo. HAWL Es. 


HEN. Por Ex. 
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APPELLANT: 


f Jon Cholmley, James Bod- 
dington and others 
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